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J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 


Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 1 4 -CR- 1 9 6-00 1 -CRB 


Plaintiff, 


KWOK CHEUNG CHOW, 

Defendant . 


/ 


NOTICE OF MOTION AND MOTION 
FOR A MISTRIAL IN THE CASE 
AGAINST KWOK CHEUNG CHOW DUE 
TO PERVASIVE AND PREJUDICIAL 
JUDICIAL MISCONDUCT; BIAS; 
AND JUDICIAL IMPROPRIETY 

Date: December 28, 2015 

Time: 8:30 AM 

Dept: Hon. Charles Breyer 


TO THE CLERK OF THE ABOVE-ENTITLED COURT AND TO THE UNITED 
STATES ATTORNEY FOR THE UNITED STATES DISTRICT COURT, NORTHERN 
DISTRICT OF CALIFORNIA: 

PLEASE TAKE NOTICE that on the date and at the time 
indicated above, or as soon thereafter as the matter may be 
heard, defendant KWOK CHEUNG CHOW, by and through counsel, will 
and hereby does move the Court to declare a mistrial in the case 
against him. First, a mistrial is warranted in light of the 
fact that the Honorable Breyer made sua sponte , blatant, 
disrespectful and disparaging remarks to defense counsel so as 
to discredit the defense in front of the jury and thwart 
effective examination of counsel. Second, this Court must 
declare a mistrial because the Court consistently interjected 
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into defense's cross-examination with lengthy, prejudicial 
speaking objections and explanation. This Court's conduct in 
this matter is creating the ongoing impression that it is 
allying itself with the Government. The jury will not view the 
facts in a vacuum and the Court's alignment with the Government 
has the effect, in theory and in actuality, of manipulating the 
jury's perception of the facts and the case as a whole, and 
denies Mr. Chow's right to a fair trial. 

This motion is made pursuant to the Sixth Amendment to the 
United States Constitution in accordance with defendant's right 
to a trial in front of an impartial court as well as his right 
to effective assistance of counsel, in addition to this notice, 
the attached memorandum of points and authorities and supporting 
declaration of counsel, the files and records herein, and such 
additional evidence and/or authorities as may be hereafter 
presented . 

Dated: December 23, 2015 


Respectfully submitted. 


/s/ J. TONY SERRA 

J. TONY SERRA 
CURTIS BRIGGS 
TYLER SMITH 

Attorneys for Defendant 
KWOK CHEUNG CHOW 
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MEMORANDUM OF POINTS AND AUTHORITIES 

STATEMENT OF FACTS 

As trial commenced in this matter, it became readily 
evident that the Honorable Judge Breyer held a particular 
disdain for defense counsel Mr. Briggs. The irritation and 
palpable dislike - often appearing as disgust - for Mr. Briggs 
reached a head during the cross-examination of Government 
witnesses Au Than Bhen Cam and Agent Pascua. Judge Breyer could 
no longer refrain from sua sponte interjecting during Mr. 

Briggs'' cross-examination, revealing his blatant dislike for Mr. 
Briggs as he belittles, disparages, disrespects, and demeans 
defense counsel. All such remarks were made in front of the 
defendant, the jury, the prosecution, the media and the public 
who were allowed in the courtroom. 

The following excerpts memorialize and provide a 
representative glimpse into the ongoing judicial misconduct: 

In discussing the legal parameters around a jail visit with 
witness Cam and the relevant law, counselor Briggs explains: 


MR. BRIGGS: 
THE COURT: 

MR. FRENTZEN: 


I reviewed it today. I can brief it. 
Well, I mean, I don't think that's the 
rule at all. 

I agree with the Court, and that's 
actually a sidestep on what the Court's 
original point was . I mean - 


THE COURT: 

MR. BRIGGS: 

THE COURT: 
MR. BRIGGS: 


In other words, you didn't know he was 
represented by counsel until after your 
firm had spoken with him. 

It's, like, within -- well, he's the 
one that told us. When we got there, he 
said, "I have an attorney. I can only 
talk to you for a second, " is what he 
told me. 

Whoa. He said he had an attorney. 

And he could only talk to us for a 
second . 
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THE COURT: Yeah, but at that point you have to 

desist, don't you? 

Vol 20, pg 3586: 5-20 

Judge Breyer articulates and adds argument to support the 
Government's objections: 


MS. BADGER: 


THE COURT: 


MR. BRIGGS: 
THE COURT: 
MR. BRIGGS: 
THE COURT: 


Objection. Speculation. There's no 
reason to believe that there would have 
been - 

Well, I think the question is this, as 
I understand it; is that if there was a 
wiretap on the telephone on the date of 
-- What is the date? 

February 27th or after. 

The date of the homicide? 

Or after. Yeah. 

If there had already been a wiretap on 
the phone the date of the homicide, 
then presumably the wiretap would have 
disclosed a conversation that would 
take place on that day. I think that 
that's appropriate. 

There wasn't. 


Vol 23, pg 4112: 21-25 and 4113, 1-5. 

During questioning about project-generated income recouped 


during the investigation, again the Court interjected with 


argument and conclusion, while stopping counsel in his line of 


questions and answering on behalf of the witness. Judge Breyer 


thereafter proceeded with the assumption that the jury would 


draw such conclusions without the witness' testimony: 


THE COURT: 


THE WITNESS: 
MR. BRIGGS: 


THE COURT: 


I think it's good. Income doesn't 
include expenses. Expenses are deducted 
from income. It's a separate category. 
You're saying what the income was; what 
was generated in income. It's not the 
same as what is expenses. 

Thank you. Your Honor. 

Right. So that basically answered my 
question. So 

do you know what the expenses were? Was 
there any way to keep track of - 
Well, I don't know how you -- You 
talked about agents' salaries. I mean, 
it would be like -- I don't know that 
that's -- okay. 
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MR. BRIGGS 

I think the jury has a right to 
understand -- 

Vol 23, pg 

4120: 5-25. 

THE COURT: 

No. Actually, well, I don't know 
whether they have a right to understand 
it or not. The question is, as a matter 
of law: Is it relevant? Is it relevant 

THE COURT: 

what the agents' income, what the 
agents' salary. No, not relevant 

I thought you were asking about 
salaries . 

MR. BRIGGS 
THE COURT: 

I'm asking what was kept track of. 

I guarantee you: Salaries are kept 
track of. 

MR. BRIGGS 

Well, how would the jury know, unless I 
asked that? 

THE COURT: 

No, because they assume that everybody 
in the court is isn't a volunteer. 

MR. BRIGGS 

They pay taxes. They know people get 
paid . 

THE COURT: 

It's not that they pay taxes that they 
know people get paid. People get paid. 

It's irrelevant. An agent's salary is 
irrelevant to prosecution and defense. 

Okay. So I'm not going to permit 
questions on the agents' salary -- 

Q. 

So I just want to clarify that [. . . ] 

just -- not to beat a dead horse, but 
to make sure my question was clear, 
because there has been a lot of 
confusion . 

A. 

Q. 

Yes, sir. 

My question was to make sure that that 
did not include agents' salaries, gas, 
wear and tear on vehicles, and things 
like that. 

THE COURT: 

It's not a question of whether it 
includes it or not. He was discussing 
project-generated income. Income 
doesn't include expenses. That's a 
separate category. And as to expenses, 

I'm not going to permit questions along 
the line that you have suggested. 

MR. BRIGGS 

I'm not asking about -- for expenses. 

This is the problem. This has happened 
all week . We're not talking about the 
same thing. And the jury's confused 
here . 

THE COURT: 

They don't look confused. I'm 
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confused. To tell you the truth: You 
want somebody who's confused? I'm 
confused. 

MR. BRIGGS: I have read the transcripts all week, 

and this has been happening all of the 
time . 


MR. BRIGGS: 
THE COURT: 

MR. BRIGGS: 


I understand. I just want to ask a 
question about -- 

Ask any question you want. However, I 
want to advise you that I'm not going 
to permit questions directed to such 
things as agents' salaries. Okay. 

I wouldn't ask that. 


Q. On the PGI . You're not deducting, like, 

agents' salaries from that. You're not 
doing anything like that. Right? 

THE COURT: I don't know how PGI, which is project- 

generated revenues or income, deducts 
expenses. Does it deduct expenses? 


Vol 23, pg 4121-4124: 1-3. 


Below, Judge Breyer provides an incomplete jury instruction 


that misstates the law in its entirety, on the heels of the 


Government's objection: 


MS . 

BADGER: 

Objection. It hasn't been the testimony 
that 

there was any illegal activity. 

MR. 

BRIGGS : 

It goes - Yeah, this was -- 

THE 

COURT : 

Sustained . 

MR. 

BRIGGS : 

-- illegal activity. Selling cigarettes 
without tax stamps -- 

THE 

COURT : 

Actually 

MR. 

BRIGGS : 

- is illegal. 

THE 

COURT : 

Actually, it's not, quote, "illegal 


activity" if the Government engages in 
this activity in connection with an 
undercover operation. It's not illegal; 
that is, nobody can be prosecuted for 
it. It is not against the law. To the 
contrary, Mr. Briggs, the law provides 
that it is 

legal. The law provides -- Ladies and 
gentlemen, one moment please. 

(Pause in proceedings.) 

THE COURT: (Reading.) "Law-enforcement officers 

are not precluded from engaging in 
stealth and deception, such as the use 
of informants and undercover agents, in 
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order to apprehend persons engaged in 
criminal activities. The undercover 
agents and informants may properly make 
use of false names and appearances, and 
may properly assume the roles of 
members in criminal organizations. The 
government may utilize a broad range of 
schemes and ploys to ferret out 
criminal activities." 

In other words, it is not against the 
law for the Federal Bureau of 
Investigation to engage in the activity 
that's been testified in this matter. 


MR. 

BRIGGS : 

I object. I object to the instruction. 

THE 

COURT : 

Pardon? 

MR. 

BRIGGS : 

I object to the instruction. 

THE 

COURT : 

Is that not -- 

MR. 

BRIGGS : 

It's a misstatement of the law. 

THE 

COURT : 

Is that not a correct statement of the 
law? 

MR. 

BRIGGS : 

No. 

MR. 

BRIGGS : 

Can we have that stricken from the 
record. 

THE 

COURT : 

I will certainly consider your 


argument, and then decide what to do. 
You say that's not a correct statement 
of the law read from the Model Jury 
Instructions of the Ninth Circuit. 

Vol 23, pg 4129-4130 


Again, the Court' s evident irritation and disdain for 
counsel cannot be masked, as he interrupts questioning and 
expresses his frustration and attempts to summarize and complete 
Agent Pascua' s testimony: 


THE COURT: 

Q. 

THE COURT: 
MR. BRIGGS: 


He 1 s saying -- 

-- is being prosecuted. I want to see 
what you know. 

He's saying he doesn't remember it. 
He's not saying that. 


THE COURT: 


MR. BRIGGS: 
THE COURT: 


Fine, Mr. Briggs. Ask him if he has a 
recollection of; and then you can ask 
him a question, and we'll see what the 
answer is . 

That's not the direction I'm going. 

Well, you know what? I don't quite know 
what direction you're going, but that's 
not up to me to try to determine. If 
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you are concerned about his 
recollection, for him to recite certain 
things, ask him about it. He'll either 
have a recollection, or he won't. 

Vol . 23, pg: 4138 7-25, 4139 1-7 


Here, yet again, the Court jumps in to answer for the Agent 
Pascua. Judge Breyer turns the question into another opportunity 
to make counsel look foolish and inept in front of the jury. 


Q. 


THE COURT: 
MR. BRIGGS: 
THE COURT: 


So I'm confused about the direct 
involvement. You say there was direct 
involvement by Mr. Chow. And I'm trying 
to determine how you come to that 
conclusion. And the reason I have a 
problem with it is because -- 
Well, look. Let me tell you. 

Well -- 

Your problems whatever they may be , are 
your -- cannot form the genesis of a 
discussion with this. You can ask the 
witness questions. If there's something 
that's unclear, you can ask a follow-up 
question to try to clarify it; but you 
don ' t have to go into a speech as to 
why you don't understand something. 


Vol. 23, pg 4146: 17-25, 4147 1-18 


Judge Breyer refutes Agent Pascua' s knowledge of 
defendant's involvement, rather than permitting the witness to 


answer : 


Q. 


THE COURT: 
MR. BRIGGS: 
THE COURT: 
MR. BRIGGS: 
THE COURT: 

MR. BRIGGS: 
THE COURT: 


Of all of the transactions that involve 
money laundering in this investigation 
that you supervised, my client wasn't 
on the phone with anybody at the time 
that they were doing the transactions? 
How does he know that. Counsel? 

What? I'm sorry. 

You ' re asking him to speculate . 

He's the Case Agent. He delegates -- 
Case agents know what occurs in front 
of them -- 
He reviewed -- 

-- but you're asking whether or not 
your client had a conversation with 
somebody on the telephone. And the 
question is: How does he know that? 
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Vol . 23, pg 4146: 17-25, 4147 1-18 

The Court requires counsel to explain his line of reasoning 
behind challenging the witness' credibility, and then when 
counsel expresses that it is defendant's right to proceed with 
such line of questioning, this Court accuses counsel of leading 
a "political campaign" and "fantasy camp," as follows: 


THE COURT: 

No, no. This witness, what is it you 
are challenging in his testimony? He's 
testified and now he's subject to 
cross, and cross is generally designed 
to attack the credibility of what the 
witness' testimony was. What is it that 
this witness said that you think is 
untrue or you don't want the jury to 
believe? Is there anything? 

MR. BRIGGS: 

Where -- I don't understand where the 

THE COURT: 
MR. BRIGGS: 
THE COURT: 

Court gets that. 

Oh. Where do I get it? 

Yes . 

I just get it. I don't know. I don't 
understand how you don't get it. 

THE COURT: 

It's because -- well, let me tell you, 

Mr. Briggs. The way trials proceed is a 
witness testifies, and that witness is 
subject to cross-examination, and you 
can cross-examine in areas in which the 
witness has testified or other areas to 
attack his credibility. But it's 
founded on the principle that for some 
reason this witness' -- you want to 
attack this witness' credibility. I 
only ask you -- which you're entitled 
to do, but I want to find out, what is 
it that the witness testified to that 
you think is false? 

MR. BRIGGS: 

Well, maybe that's the issue because 
this witness could be a fantastic 
witness for us and completely honest, 
and I can still -- 

THE COURT: 

Fantastic? You're beginning to sound 
like this is a political campaign. I 
don't care whether witnesses are 
fantastic or not fantastic. This isn't 
a fantasy camp. 
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Vol 23, pg 4157:20-25; 4158 

The disparaging commentary, utter disdain, consistent 
interruptions, and complete lack of respect for counselor Briggs 
tore away at the jury's perception of Mr. Briggs' competency as 
a lawyer, as well as defendant's case. Mr. Chow has a right to 
a fair and impartial court. Here, Judge Breyer' s partiality and 
bias against defense counsel spilled over during cross- 
examination, in front of the jury, confused the role of the 
prosecutor and the judge, and tainted these proceedings. The 
jury cannot consider Mr. Chow's case without a predisposition 
towards a finding of guilt. 


ARGUMENT 

I . 

THIS COURT MUST DECLARE A MISTRIAL IN THE 
CASE AGAINST KWOK "RAYMOND" CHOW IN LIGHT OF 
JUDICIAL MISCONDUCT 

This situation mandates a mistrial because the Honorable 
Judge Breyer' s actions of interrupting cross-examination to 
explain and expand on the Government's objections, answering on 
behalf of the prosecution witnesses, and ridiculing defense 
counsel Briggs amounts to an intervention of such degree that 
the jury will confuse the function of the judge and prosecutor. 
At this point, the jury cannot view the facts presented in a 
vacuum, and cannot consider Mr. Chow's case without a 
predisposition towards finding him guilty. The judicial 
impropriety is so grave and prejudicial in this regard that 
defendant will be denied a fair trial, if this matter proceeds. 
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A. The Due Process Clause Requires a Fair Trial in a Fair 
Tribunal 

The Due Process Clause clearly requires a "'fair trial in a 
fair tribunal, ' before a judge with no actual bias against the 
defendant or interest in the outcome of his particular case." 
Bracy v. Gramley , 520 U.S. 899, 904-05 (1997) (citation 
omitted); In re Murchison , 349 U.S. 133, 136, (1955) ("Fairness, 
of course, requires an absence of actual bias [ . ] " ) ; see also 
Ungar v, Sarafite , 376 U.S. 575, 584 (1964) (stating that a 

petitioner has a "right to be tried by an unbiased and impartial 
judge without a direct personal interest in the outcome of the 
hearing." cert, denied, 517 U.S. 1158 (1996)). 

Although there is a strong presumption that a judge is not 
biased or prejudiced, such bias and prejudice raises to a level 
of judicial misconduct requiring mistrial when "the judge's 
behavior was so prejudicial that it denied the defendant a fair" 
trial. United States v. Bermea , 30 F.3d 1539, 1569-1570 (5th 
Cir. Tex. 1994); followed by the 9 th Cir in Weston v. Kernan , 50 
F.3d 633, 643-644 (9th Cir. Cal. 1995); and see Donnelly v. 
DeChristoforo , 416 U.S. 637, 642-43 (1974); The proceedings 
must be viewed as a whole to determine whether the judge's 
actions "amount to an intervention that could have led the jury 
to a predisposition of guilt. ..." Id . 

To rise to the level of constitutional error, the district 
judge's actions, viewed as a whole, must amount to an 
intervention that could have led the jury to a predisposition of 
guilt by improperly confusing the functions of judge and 
prosecutor. United States v. Samak , 7 F.3d 1196, 1197-98 (5th 
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Cir. 1993) Weston v. Kernan , 50 F.3d 633, 643-644 (9th Cir. Cal. 
1995); and see Donnelly v. DeChristoforo , 416 U.S. 637, 642-43 
(1974) . A judge's conduct justifies a new trial "only if the 
record shows actual bias or leaves an abiding impression that 
the jury perceived an appearance of advocacy or partiality." 

U.S. v. Laurins , 857 F.2d 529, 537 (9th Cir. 1988) ; United 
States v. Yu-Lan , 1997 U.S. App . LEXIS 33645, 2-3 (9th Cir. Guam 
Nov . 21, 1997). 

Here, Honorable Breyer has a duty to be mindful that in the 
eyes of a jury, he occupies a position of "preeminence and 
special persuasiveness" (United States v. Trapnell (9th Cir. 

1975) 512 F.2d 10, 12), and, accordingly, he must avoid the 
appearance of giving aid to one party or another. (See, e.g.. 
United States, v. Pena-Garcia (9th Cir. 1974) 505 F.2d 964, 

967); United States v. Allsup, 566 F.2d 68, 72 (9th Cir. Ariz. 
1977) . 

However, that is not the case. Rather, Judge Breyer answers 
on behalf of Government witnesses, expands on Government's 
objections and argues on their behalf, while simultaneously 
sandbagging defense counsel Briggs and delivering him to the 
jury as an incompetent attorney. The following excerpts 
exemplify Judge Breyer' s pattern of argumentative expansion of 
the Government's objections, and tendency to answer on behalf of 
the witness 1 : 

MS. BADGER: Objection. Speculation. There's no 

reason to believe that there would have 
been - 

THE COURT: Well, I think the question is this, as 

I understand it; is that if there was a 

1 The examples provided are not exhaustive. 
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wiretap on the telephone on the date of 
-- What is the date? 


MR. 

BRIGGS : 

February 

27th or after. 

THE 

COURT : 

The date 

of the homicide? 

MR. 

BRIGGS : 

Or after. 

. Yeah. 

THE 

COURT : 

If there 

had already been a wiretap on 


the phone the date of the homicide, 
then presumably the wiretap would have 
disclosed a conversation that would 
take place on that day. I think that 
that's appropriate. 

There wasn't. 

Vol 23, pg 4112, 21-25 and 4113, 1-5 

Again, Judge Breyer interrupts the questioning and draws a 
conclusion for the jury without allowing the witness to respond: 


THE 

COURT : 

He ' s saying -- 


Q. 


-- is being prosecuted. I 
what you know. 

want to see 

THE 

COURT : 

He's saying he doesn't remember it. 

MR. 

BRIGGS : 

He's not saying that. 


THE 

COURT : 

Fine, Mr. Briggs. Ask him 
recollection of; and then 
him a question, and we'll 
answer is . 

if he has a 
you can ask 
see what the 

Vol 

23 : pg 

. 4138 7-25, 4139 1-7 


Yet 

again. 

Judge Breyer does not allow Agent Pascua to 


answer and refutes Agent Pascua' s knowledge of defendant's 
involvement, rather than permitting the witness to answer: 


Q. 


THE COURT: 
MR. BRIGGS: 
THE COURT: 


So I'm confused about the direct 
involvement. You say there was direct 
involvement by Mr. Chow. And I'm trying 
to determine how you come to that 
conclusion. And the reason I have a 
problem with it is because - 
Well, look. Let me tell you. 

Well -- 

Your problems whatever they may be, are 
your -- cannot form the genesis of a 
discussion with this. You can ask the 
witness questions. If there's something 
that's unclear, you can ask a follow-up 
question to try to clarify it; but you 
don't have to go into a speech as to 
why you don't understand something. 


Vol. 23: 4146:17-25, 4147 1-18 
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Q. 


THE COURT: 
MR. BRIGGS: 
THE COURT: 
MR. BRIGGS: 
THE COURT: 

MR. BRIGGS: 
THE COURT: 


Of all of the transactions that involve 
money laundering in this investigation 
that you supervised, my client wasn't 
on the phone with anybody at the time 
that they were doing the transactions? 
How does he know that. Counsel? 

What? I'm sorry. 

You're asking him to speculate. 

He's the Case Agent. He delegates -- 
Case agents know what occurs in front 
of them -- 
He reviewed -- 

-- but you're asking whether or not 
your client had a conversation with 
somebody on the telephone. And the 
question is: How does he know that? 


Vol . 23, pg 4146: 17-25, 4147 1-18 


Judge Breyer uses his position of persuasion and 


preeminence to step into the prosecutorial role and give aid or. 


de minimus , the appearance thereof, to the Government. 


Judge Breyer has undoubtedly left the impression of 


"advocacy and partiality," leading the jury to find a 


predisposition of guilt by improperly confusing the role of 


judge and prosecutor. A new trial is therefore justified. 

B. Discourteous and Disparaging Remarks to Counselor 

Briggs Discredited the Defense And Requires a Mistrial 

A "trial court commits misconduct if it persistently 
makes discourteous and disparaging remarks to defense 
counsel so as to discredit the defense or create the 
impression that it is allying itself with the 
prosecution." [Citations.] ... When "the trial court 
persists in making discourteous and disparaging remarks 
to a defendant's counsel... it has transcended so far 
beyond the pale of judicial fairness as to render a new 
trial necessary." 

Gallo v. Long , 2014 U.S. Dist. LEXIS 182051 (C.D. Cal. 

Oct. 31, 2014); Cortez v. Lopez , 2014 U.S. Dist. LEXIS 
35641, 40-41 (E.D. Cal. Mar. 18, 2014) 

In the present matter. Judge Breyer has transcended beyond 
the pale of judicial fairness, rendering a new trial necessary. 


in light of his consistent dismissive and discourteous treatment 
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of Mr. Briggs. There is a particular disdain, disapproval, and 
disgust leaking from the bench and permeating the courtroom, 
evident in Judge Breyer' s statements made before the jury, in 
addition to the irritable tone that he takes with counsel and 
his mannerisms, gestures, smirks, and rolling of eyes at 
counsel. At one point, he accuses Mr. Briggs of running a 
"political campaign" and treating the proceedings as a "fantasy 
camp , " because Briggs defended his questioning of Pascua as to 
his credibility, whether negative or positive. Vol 23: pg 
4157:20-25; 4158. 

The Court has established an obvious pecking order with his 
Honor at the top, followed by AUSA Frentzen. At the bottom of 
this order, evident to all counsel, the media, and certainly the 
jury, is counselor Briggs. Pecking away at Briggs has also 
pecked away at any appearance of impartiality and such action 
has discredited Mr. Chow's defense and created the impression 
that Judge Breyer is allying himself with the prosecution. A 
mistrial is warranted accordingly. 

C . Honorable Breyer Did Not Give A Timely And Cautionary 
Instruction to Cure The Potential for Prejudice 

A curative instruction may be enough to avoid substantial 
prejudice; however, no curative instruction was given in this 
case, therefore because the prejudice is pervasive, and without 
such instruction, the jury is predisposed to a finding of guilt. 

In Weston v. Kernan , the court explained "the judge made 
comments to Weston's lawyer that I believe should not have been 
made." 50 F.3d 633, 643-644 (9th Cir. Cal. 1995) . However, he 
continued, "the judge gave a curative instruction telling the 
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jury not to be influenced by the comments from the bench. This 
is usually sufficient to dispose of the perceived unfairness." 

50 F.3d 633, 643-644 (9th Cir. Cal. 1995) . See United States v. 
Schoor , 597 F.2d 1303, 1308 (9th Cir. 1979) ("any prejudice 
flowing [from court's comments] was cured by the court's timely 
and several cautionary instructions"). 

Here, there was no timely or even cautionary instruction, 
and therefore any prejudice flowing from this Court's comments 
cannot be cured. 

This Court failed to observe the fundamental fairness that 
is essential to the very concept of justice. Personal angst and 
visceral disdain got the better of this Court, and the various 
comments by the trial judge in the presence of the jury deprived 
Mr. Chow of due process of law and effective assistance of 
counsel . 

CONCLUSION 

"Not only is a biased decision [-] maker constitutionally 
unacceptable but 'our system of law has always endeavored to 
prevent even the probability of unfairness.'" Withrow v. Larkin , 
421 U.S. 35, 47 (1975) (citation omitted) . This Court answered 

for witnesses, expanded on and argued the Government's 
objections, and ridiculed counselor Briggs in front of the jury, 
all without timely and substantial curative instructions. 
Heralding your Honor with the utmost respect and preeminence, 
the jury holds on to every word, action, and intonation of the 
Court, all impacting the defendant's right to fair trial. Judge 
Breyer' s actions, taken as a whole, resulted in an intervention 
that has led this jury to a predisposition of guilt by 
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improperly confusing the functions of judge and prosecutor. 
Defendant cannot receive "fair trial in a fair tribunal," in 
this matter and a new trial is warranted in light of his due 
process rights. 

Dated: December 23, 2015 Respectfully submitted. 


/s/ J. Tony Serra 

J. TONY SERRA 
TYLER SMITH 
CURTIS BRIGGS 
Attorneys for Defendant 
KWOK CHEUNG CHOW 
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DECLARATION OF COUNSEL 
I, J. TONY SERRA, declare: 

1. I am an attorney licensed to practice in the State of 
California, and counsel of record for defendant KWOK CHEUNG CHOW 
herein . 

2 . The statements in the accompanying NOTICE OF MOTION 
AND MOTION FOR A MISTRIAL IN THE CASE AGAINST KWOK CHOW 

are true and correct to the best of my knowledge, based on my 
information and belief. 

I declare under penalty of perjury that the foregoing is 
true and correct. Executed this 23rd day of December, 2015, at 
San Francisco, California. 


/s/ J. TONY SERRA 

J. TONY SERRA 
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